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ADMISSIBILITY IN EVIDENCE OF 
ADMISSIONS MADE DURING 
NEGOTIATIONS FOR 
COMPROMISE 


The rule is familiar to all that offers of 
compromise are inadmissible in evidence 
as affecting the liability of the defendant. 
There are exceptions to this general rule, 
but the subject now under discussion does 
not form what might be termed an ex- 
ception, but relates rather to an admission 
of fact during such negotiations. It is gen- 
erally held that such an admission may 
be proved. However, it is often difficult 
to determine when there has been an ad- 
mission of an independent fact so that it 
will fall within this rule. 

In the case of Doones v. Rabey, 49 Ver- 
mont 293, it is held that if a party, dur- 
ing the negotiations relating to com- 
promise, admits a fact to be true because 
it is a fact, and not because he is willing 
to treat it as a fact for the purpose of the 
compromise, it may be properly shown as 
evidence. 

In the recent case of Papke v. Haerle, 
207 N. W. 261, decided by the Supreme 
Court of Wisconsin, it appeared that the 
plaintiff and witness interviewed the de- 
fendant with reference to a settlement 
for the injuries sustained by the plaintiff 
in an automobile accident. During the 
conversation the defendant was claimed 
to have stated that his daughter was driv- 
ing the automobile on an errand for him. 
The trial court admitted this evidence, 
and on appeal was sustained by the Su- 
preme Court, which held that it was an 
independent admission of fact, having no 
relation or bearing upon the ultimate 
question of liability due to negligence, and 
that, therefore, the evidence was com- 
petent. Concerning this question, the Wis- 
eonsin Court, in part, said: 








‘Wigmore cites a number of cases to 
show that, while an offer to compromise 
is not admissible as evidence against the 
person making it, any statement of fact 
made in the conversation or negotiations 
leading up to the offer is admissible. It 
is apparent that admissions of independ- 
ent facts are real admissions, while an 
offer to pay a certain sum of money in 
compromise is not an admission of lia- 
bility, but is consistent with the theory 
that the person making the offer is will- 
ing to pay so much money to be rid of 
the litigation. This distinction is also 
pointed out in Greenleaf on Evidence 
(16th ed., see. 192) and Jones on Evi- 
dence (sec. 291). 

‘‘In Johnson v. Wilson (1 Pin., 65) 
the court declared : 

‘‘ «There is no point better settled than 
that declarations and admissions, made 
by one party to another while mutually 
engaged in effecting a compromise of their 
difficulties, cannot be given in evidence.’ 

‘‘This broad language supports appel- 
lant’s contention. However, the court 
cites no authority to support this broad 
statement, and it is quite apparent that 
the statement of the rule was inadvisedly 
framed. In none of the other cases cited 
has the rule been stated so broadly, and 
in none of them have admissions or decla- 
rations which were not offers of com- 
promise been excluded, and in Riehards v. 
Noyes (44 ‘Wis., 609) the court quoted 
approvingly from section 192 of Greenleaf 
on Evidence, pointing the distinction be- 
tween the admission of particular facts 
and the offer of a sum of money to buy 
peace. There is nothing in the decisions 
of this court committing us to the doc- 
trine that admissions of independent facts 
occurring during negotiations for a settle- 
ment are inadmissible in evidence, and as 
such a doctrine would be without sup- 
port in reason or precedent, we must hold 
that the statement, made by the father, to 
the effect that the daughter was in the 
prosecution of an errand for him at the 
time of the accident was admissible.’’ 
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NOTES OF IMPORTANT DECISIONS 


MASTER LIABLE FOR NEGLIGENCE OF 
SUPERINTENDENT ALTHOUGH ACT WAS 
COMMON LABOR.—The Supreme Court of 
Missouri, en banc, in the case of Funk v. Ful- 
ton Iron Works Co., 277 S. W. 566, holds that 
where a superintendent, whose sole duty was to 
direct other workmen, seized a metal ram and 
struck part of machinery to force it into posi- 
tion, his action was within the scope of his 
employment as the master’s representative, and 
merely incidental to the duty of directing work, 
and that the master was liable for injury to his 
servant caused thereby, if the act was negligent. 

On this import int question the court said: 

“It frequently happens, however, that an em- 
ployee is required by the terms of his employ- 
ment: (1) To engage in a common service 
with his co-employees; and (2) to superintend 
in some measure the manner of doing the work, 
or perform some nondelegable duty of the 
master. In the event that a negligent act of 
such an employee causes injury to one of his co- 
employees the master’s liability depends upon 
whether such act was attributable to his em- 
ployment in the common service, or whether it 
was one of superintendence. But no such ques- 
tion can arise where the employee’s sole duties 
are to superintend. In such case whatever he 
does within the scope of his employment he 
necessarily does as superintendent. And with 
respect to what he does as superintendent the 
maxim, ‘Respondeat superior,’ applies. These 
general principles are either expressly asserted 
in our many decisions touching the matter, or 
are plainly deducible therefrom. 

“In the instant case McLord’s sole duty was 
to superintend, to direct others. He was not 
employed in any other capacity. Whatever he 
did, therefore, within the scope of his employ- 
ment, was done as superintendent, as his mas- 
ter’s representative. And the doing of a manual 
act by him in connection with and as illustra- 
tive of the directions he was giving was not 
without the scope of his employment. His tak- 
ing the ram from plaintiff and himself striking 
the juice pan to force it into position was mere- 
ly incident to the discharge of his duty of 
directing the work. For the reasons indicated 
appellant cannot be absolved of responsibility 
for McLord’s act in pitching the ram, if negli- 
gent, on the ground that it was the act of a 
fellow servant.” 


COPYRIGHT IN BROADCASTING.—The de 
cision in the B. B. C. v. Wireless League 
Gazette, the Times, 5th March, illustrates the 
diversity of subject-matter in which copyright 





is possible. In this case it was the official wire 
less programmes, published in the Radio Times, 
issued by the plaintiff company, and copied, as 
Mr. Justize Astbury found, on a _ wholesale 
scale, in a periodical issued by the defendants. 
There was a side issue as to whether, from the 
peculiar relations between the plaintiff com- 
pany and the Postmaster-General, the copyright, 
if it existed at all, was not really vested in the 
Crown, but there was no suggestion that the 
Radio Times was a government publication, and 
the judge on this held adversely to the defend- 
ants. Dealing with the argument that there 
was no property in an ordinary concert pro- 
gramme, he also held that, even assuming this 
was so, which he did not decide, there was 
sufficient work in the plaintiff’s compilation to 
distinguish the case. And so the plaintiffs ob- 
tained their injunction. And indeed, the in- 
genious person who seeks to appropriate the 
work of other persons in making a compilation 
is likely to find the Copyright Act, an almost 
insurmountable obstacle. Thus, trade cata- 
logues, directories, railway time-tables, and even 
trade advertisements have been held copyright, 
and, although no particular word in a big dic- 
tionary could be so, evidence that the compiler 
of one dictionary had saved himself work by 
copying from another should in the ordinary 
case, suffice for an injunction. In many big 
catalogues and directories, no doubt, there are 
deliberate “traps,” i.e, misstatements which 
are so arranged as to be innocuous to the genu- 
ine user of the compilations, but extremely dis- 
concerting to those who copy them, since the 
reproduction of one or two errors renders the 
plea of mere coincidence in working on inde- 
pendent lines impossible. The best use of the 
English language is, however, free to all, and 
the author who with much pains has evolved a 
brilliant title to his book, cannot monopolize a 
mere phrase, such as “Splendid Misery.”— 
Solicitors’ Journal (Eng.). March 13, 1926. 








You can always tell a barber 
By the way he parts his hair; 
You can always tell a dentist 
When you’re in a dentist’s chair. 


And even a musician— 
You can tell him by his touch. 
You can always tell a lawyer, 
But you cannot tell him much. 


—The Paper Book. 


Schoolgirl (at the telephone): ‘‘Oh, father, 
do come home. I’ve mixed the plugs in some 


way. The radio is all covered with frost and 
the ice-box is singing, ‘‘Way Out West in Kan- 
sas,’’—Success Magazine. 
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JUDICIAL NOTICE OF STATE 
STATUTES 


There still prevails in our state courts 
the unfortunate rule that judicial notice* 
cannot be taken of statutes of sister states. 
In the absence of actual evidence to the 
contrary, a California court cannot recog- 
nize that ‘‘there is no such thing as com- 
munity property in Maine or Massachu- 
setts or that in those states a note executed 
to a wife with knowledge and consent of 
her husband is prima facie her separate 
property.2, The New York law of nego- 
tiable instruments not being entered as 
evidence, a New Jersey court will refuse 
to recognize it, and will decide according 
to common law principles a transaction 
based on this special statute.? A contract 
is formed with reference to statutes of a 
particular state; it comes before the court 
of another state for adjudication; the 
court knows that the transaction rests 
upon a special statute and it understands 
the statute; yet it must refrain from notic- 
ing judicially what it knows privately to 
be true. 

The anomaly of this situation is recog- 
nized by the rules of the courts them- 
selves.* Interpretations of foreign law 
are said to be questions of fact which are 
usually determined by the jury; yet the 
better authority permits the judge to de- 
cide these matters. The courts, working 
upon the theory that foreign laws must be 
proven as facts, refuse to follow out their 

(1) “Judicial notice comprises propositions in a 
party’s case as to which he will not be required to 
offer evidence,” Wigmore, Evidence, Sec. 2565, Vol. 
V, p. 567. For a good list of references upon the 
subject considered in this paper see J. M. Maguire, 


Revised Edition, ‘‘A Selection of Cases on Evidence, 
by J. B. Thayer,” page 25. note 1 


(2) Bodine v. Berg, 82 N. J. L. 662, 82 A. 901 
(1912), sec. 2, Cf. Z. Chafee, Jr., Bills and Notes, 
33 H. L. R. 255 (1919), for other cases showing this 
“odd determination of our judges to remain in offi- 
cial ignorance of what every lawyer knows,” Cf., 
likewise, 20 H. L. R. 476. 


(3) Morton v. Supreme Council R. L., 100 Mo. 
App. 76, 73 S. W. 259 (1903). 


(4) One instance of a rule which recognizes the 
peculiarity of the situation is cited in 20 Columbia 
Law Review 476: ‘The judge is always permitted 
to consult decisions of other jurisdictions to throw 
light on the law of his own state; yet he may not 
use these same cases to say what may be the law 
of their own state.” 





theme to its untenable conclusion® that 
foreign laws must be proven to the jury. 


Instead of noticing judicially the stat- 
utes of sister states; the courts, in the 
absence of evidence, have indulged in cer- 
tain presumptions® regarding them. As 
listed by A. M. Kales in 9 Harvard Law 
Review 401, these presumptions are of 
three sorts: 


1. The court may judicially notice that 
the foreign state has fundamentally the 
same system of law as the forum, and, 
upon this basis, assume that the substan- 
tive, but not the statutory, law of the other 
jurisdiction is similar.? This presump- 
tion, being confined to non-statutory 
aspects of the law, fails to advance the 
court with respect to the legislative pro- 
nouncements of the foreign jurisdiction. 
So far as it goes it is helpful; it does not 
go far. 

2. The court may assume that the law 
of the foreign jurisdiction (even though 
it be statutory) is identical with the lex 
fori (even though it rest upon a dissimilar 
legal system).* Under such a rule, a 
Massachusetts court has adjudicated a 
matter involving a Vermont statute ac- 
cording to the statute of its own jurisdic- 
tion. Its interpretation was based upon 
clauses which the Vermont statute ommit- 
ted. Not only does the rule lead to a 
decision inconsistent with the facts; it 
shifts the burden of proof to the party 

(5) “If juries are incompetent to decide ques- 
tions in regard to our own laws, and the court is 
required to give them instructions in regard there- 
to, are they any more competent to decide ques- 
tions in regard to the laws of other states?’”’ Hoop- 
er v. Moore (N. C.), 5 Jones Law 130 (1857). 

(6) ‘A presumption creates for the opponent the 
duty of producing evidence in default of which he 
loses as a matter of legal ruling, the matter not 
being open for the judge, and the risk of non- 
persuasion, which applies only to the jury’s delib- 
erations, having ceased to effect the proponent.” 
Wigmore, Evidence, Sec. 2487, Vol. II, p. 445. 

(7) Cf. Cuba R. Co. v. Crosby, 222 U. S. 473 
(1911); Varner v. Interstate Exchange, 138 Ia. 201, 
115 N. W. 1111 (1908); Lemieux v. Boston, etc., R. 
Co., 219 Mass. 399, 106 N. E. 992 (1914). 

(8) Cf. Corrison v. Williams, 58 Cal. A. 345, 208 
P. 331 (1922); Swift v. Kelly, Tex. Civ. App., 133 S. 
W. 901 (1910); Campbell v. Campbell, 129 Iowa 317, 
105 N. W. 583 (1906); Adams Paper Co. v. Cassard, 
206 Pa. St. 179, 55 A. 949 (1908); Estate of Harring- 
ton, 140 Cal. 244. 73 Pa. 996 (1903); Wythe Hard- 
ware Co. v. Lang, 54 Mo. App. 147, S. W. (1893). 


(9) Holden v. McGillicuiddy, 215 Mass. 563, 102 
N. E. 923 (1918). ; 
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whose position is probably correct, and 
away from the one whose very case rests 
upon the foreign statute. 

3. If the law of the forum is based upon 
the same underlying system as the foreign 
jurisdiction, then foreign statutes are not 
presumed to be similar to those of the lex 
fori, but if the foreign law rests upon a 
different underlying legal system, its 
statutes are presumed to be similar. Al- 
though the basis for treating the statutes 
of two jurisdictions as similar is the com- 
mon origin of their law this rule fails to 
make such a presumption when the infer- 
ence is present, and does make it when 
the inference is absent. Such an assump- 
tion is neither simple nor logical. 

The twist! of the law which has led to 
these questionable presumptions has been 
eliminated by a very simple extension of 
judicial notice in many jurisdictions." <A 
number of statutes have provided, by leg- 
islative enactment,!” that their courts take 
judicial notice of the statutes of other jur- 
isdictions. These statutes have been con- 
sistently applied by the courts?* and it is 
to be hoped that their example will not be 
lost upon other jurisdictions. 

MATTHEW QO. TOBRINER. 

Cambridge, Mass. 

(10) “The state law of another state is in theory 
that of an individual sovereign; hence its law, 
equally with the laws of other nations, will in 
theory not be noticed by courts of another of the 
United States. But this theory is now antiquated 
hypocrisy as applied in this field and there is a 
wholesome tendency to abandon: it.’’ Wigmore, 
Evidence, Section 2573, Vol. V, p. 584 

(11) That the doctrine of judicial notice con- 
tains great possible usefulness, cf. Thayer, Pre- 
liminary Treatise on Evidence (1898), p. 309, where 
it is said, “It (judicial notice) is an instrument of 
great capacity in the hands of the judge; and it is 
not nearly as much used in the region of practice 
and evidence ag it should be. . . 

(12) Typical statutes are the following: Arkan- 
sas, Kirby’s Digest 7823, (Dig. 1919, Section 4110). 
Connecticut, General Statutes, 1918, Section 5727. 


Mississippi, Hemmingway’s Ann. Code, 1917, Section 
35. New Jersey, Compiled Statutes, 1910, p. 2229, 


Section 26. West Virginia, Barnes’ Ann. Code, 
1918, Ch. 13, Section 4. Wisconsin, Statutes, 1919, 
Section 2676. 


(13) Lockhead v. Berkeley Springs Waterworks 
& Improvement Co., 1 West Vir., 21 S. E. 1031 
(1895); Darling v. Dent, 82 Ark. 76. 100 S. W. 747 
(1907); Bates v. McCully, F. a“. 584 aese: 7 
. Merill, 121 Ark. 361, 181 136 (1915); Virgil 

Cross’ Mortgage Co. v. } 3 8 Ark., 267 S 
Bio (1924). 








Sober Brother: ‘‘I’ve come to bail you out.’’ 
Drunk Brother (in jail): ‘‘You don’t—hic— 
need—to bail me—hic—out, I’m not full.’’ 





INTERNATIONAL MAGNA CHARTA 
DAY ASSOCIATION 


An Annual Commemoration by the Eng- 
lish Speaking Nations of the Common 
Origin of Their Liberties on Magna 
Charta Day, June 15. (Not a Legal 
Holiday.) 


The Association was formed in St. Paul, 
Minnesota, many years ago for the pur- 
pose of furthering plans to develop the 
essential unity of thought and purpose and 
the closest affiliation of The Seven English 
Speaking Nations. The Seven Nations 
are: The United States, Canada, New- 
foundland, Great Britain and Ireland, 
South Africa, Australia and New Zealand ; 
and Dr. Charles W. Eliot writes that in — 
his judgment the phrase, The Seven Na- 
tions, will in time rank with that historic 
phrase, The Thirteen Colonies. 

The Movement, which is non-sectarian 
and non-racial, urges The English Speak- 
ing Nations to commemorate annually the 
common origin of their liberties in the 
observance of June 15 as Magna Charta 
Day. Among Churches and Sunday 
Schools the Third Sunday in June is ob- 
served as Magna Charta Sunday. The 
support of the press is vital and is most 
earnestly requested. Public school teach- 
ers are urged to impress upon their pupils 
the importance and significance of The 
Day. 

Our nations, with their common respon- 
sibilities and ‘‘Common Dangers,’’ against 
which Hon. Elihu Root solemnly warns us; 
with so great a destiny from their vast 
potential development must work most 
closely together. 

The Association has Two Main Pur- 
poses: 

1. To develop English Speaking Pa- 
triotism and Co-operation by linking the 
English Speaking Nations still more 
closely together, thus aiding World Peace; 
and by arousing our race consciousness, 
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making it more difficult for unwise racial- 
ism to develop, and for our enemies to 
sow trouble among us. 

2. To build up respect for law. It 
seems fitting that this Association formed 
to commemorate Magna Charta and all it 
stands for, should interest itself in plans 
to preserve our liberties through greater 
respect for the law and for those in author- 
ity, a proper understanding of the sacred- 
ness of citizenship, and unfailing loyalty to 
The Flag in peace as well as in war. This is 
a natural development of the Movement, 
for Magna Charta was designed to be 
obeyed. It is the essence of Law and 
Order. 

With reference to section 2 to build up 
respect for law and for those in authority: 
Arrangements are under way to furnish 
teachers with brief papers on patriotism, 
the sacredness of citizenship and _ its 
duties, the necessity of law and order and 
respect for those in authority, which they 
will use in talks to their pupils. They will 
point out that liberty is not automatic and 
that we must live for The Flag in peace 
as we would fight for it in war. It is 
hoped to have these inserted in the papers 
taken by the twenty million Sunday 
School teachers and scholars of the nation. 
It is the aim to use the daily and weekly 
press for this purpose also, as well as have 
the makers of patent insides for country 
papers adopt this plan. We will thus be 
able to reach practically all the children 
of the nation and millions of adults. 

This plan has the widespread support of 
state and provincial superintendents of 
education and organizations working es- 
pecially along patriotic lines. Our pa- 
triotie leaflets will gladly be sent to all. 

Much will be achieved for sound think- 
ing and responsibility for the duties of 
citizenship by the cumulative effect upon 
our young people of the following: 

Through the widespread distribution of 
copies of Magna Charta, suitable for fram- 
ing, a plan heartily commended by many 
of the world’s best thinkers, and by the 





preparation of a brief statement of what 
Magna Charta means to our people. These 
will awaken a higher appreciation of the 
principles set forth in this great document 
and a better understanding of the far- 
reaching influence of these principles in 
the framing of the Constitution of the 
United States and of the Constitutions, 
written or unwritten, of the other English 
Speaking Nations. 

Through the preparation of ten oil 
paintings, showing the steps in our liber- 
ties, beginning with Magna Charta, to be 
reproduced in colors for Publie Schools, 
Homes, Sunday Schools, Lodges, ete. -This 
is cordially approved by the Speaker of 
The House of Commons and others. It 
will strengthen the national stability of 
each of The Seven Nations, by having the 
children thus visualize the many import- 
ant steps in the development of our liber- 
ties, and will make them better citizens, 
for it will be more difficult for disloyal 
elements to interfere with our liberties. 

By the appointment of Executive Vice- 
Presidents for Educational Institutions in 
groups of states and provinces, whose 
object it will be to create a larger interest 
in the study of the development of civil 
and religious liberty and better citizen- 
ship. From these Institutions go forth the 
future leaders of the people. It is im- 
portant that they catch this great vision. 

By means of Magna Charta Study Clubs, 
to encourage a widespread study of the 
origin and development of our liberties 
and as an aid to better citizenship. 

And in the insertion in school books of 
the matchless oration of Pericles over the 
fallen heroes of Athens, the finest incen- 
tive to patriotism and good citizenship 
found in any language. 

With reference to English Speaking 
Patriotism, the Rt. Hon. Earl Balfour 
has given us this noble and compelling 
thought: 

‘‘T have always been moved by what I 
may describe as an English Speaking 
Patriotism.”’ 
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The following is our definition of Eng- 
lish Speaking Patriotism, in which Lord 
Sydenham of London, and Dr. John Mur- 
ray Clark of Toronto, have helped us: 

‘*English Speaking Patriotism may be 
defined as the possession of a true under- 
standing of the common principles of gov- 
ernment and culture which enables the 
citizens of The English Speaking Nations 
to recognize a certain obligation to study 
the problems, and to promote the welfare 
of each other. 

“‘And which produces a better knowl- 
edge of their great destiny, their responsi- 
bilities, their common dangers; and which, 
while cherishing their local patriotism and 
pride of citizenship, enables them to co- 
operate in leading the progress of the 
world and in utilizing their vast influence 
for peace and the good of humanity, which 
is their greatest heritage.’’ 

Suggestions will be welcomed; for a 
truly noble definition will be of the utmost 
value to The English Speaking People and 
to world peace. 

Lionel Curtis says very truly: 

‘‘This commonwealth of nations speak- 
ing The English Language is a steel frame 
spread throughout the whole structure of 
the world and were it to collapse, the peace 
of the world would fall in unspeakable 
ruin; the five continents are posed on its 
arches.’”’ 

Plans of the Association with especial 
reference to The English Speaking World 
are: 

To urge the importance of annual 
Magna Charta Day gatherings in homes 
and public places on or about June 15. 
Hundreds of meetings have been held by 
friends of the Movement, including very 
important ones in Brisbane, New York 
and Winnipeg, as well as those on Runny- 
mede Field itself under the supervision 
of our former Executive Vice-President 
for Great Britain. We hope to secure the 
adoption by the Parliaments of the date of 
June 15 as Magna Charta Day, to be ob- 
served by us all, not as a holiday, but by 
appropriate exercises. 








To have His Majesty, the King of Eng- 
land, issue a proclamation recognizing the 
annual observance of Magna Charta Day 
throughout The Empire. 

To erect on Runnymede Field some sim- 
ple physical commemoration to the Great 
Charter; and to persuade the British Gov- 
ernment to place this sacred spot in the 
hands of the National Trust. 

To prepare facsimiles of Magna Charta 
and the other great documents of our free- 
dom for the Congressional Library of the 
United States, and to prepare a Bronze, 
dedicated to Magna Charta, to be pre- 
sented by the American people to the 
Mother of Parliaments. The dedication is 
being prepared by Dean West of Princeton 
University, and the plan has the warm ap- 
proval of the Speaker of the House of 
Commons. 

An English Speaking Chautauqua to 
send lecturers throughout The English 
Speaking Nations. 

To act as a Clearing House of ideas 
looking to the closer union of thought 
and purpose of The English Speaking Na- 
tions. Informing and inspiring editorials, 
extracts from speeches, ete., promotive of 
harmony, could be handled through the 
Clearing House so as to give them wide- 
spread distribution to our papers, pub- 
lishers, speakers, etc. 

We shall be happy to hear from all those 
interested and to send our leaflets. 

J. W. Hamizron, 


Founder-Secretary, 1678 East Minnehaha St., 
St. Paul, Minn., International Magna 
Charta Day Association. 








‘‘The rapidly increasing divorce rate,’’ re- 
marked the newcomer, ‘‘ proves that America is 
fast becoming the land of the free.’’ 

‘*Yes,’’ said his friend, ‘‘but the continuance 
of the marriage rates shows that it is still the 
home of the brave.’’ 


Little Girl (to grandfather): ‘‘Grandpa, why 
don’t you grow hair on your head? 

Grandpa: ‘‘ Well, why doesn’t grass grow on a 
busy street?’’ 

Little Girl: ‘‘Oh, I see; it can’t get up 
through the concrete.’’ 
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INSURANCE—WAIVER OF NOTICE AND 
PROOF 


LONDON GUARANTEE & ACCIDENT CO., 
Limited, v. OFFICER 


242 Pac. 989 


(Supreme Court of Colorado, Dec. 14, 1925. 
Rehearing Denied Jan. 18, 1926.) 


In action on accident policy, furnishing of 
forms, by company, for final proof of claim, 
without objection for failure to comply with 
provisions of policy regarding no*ice and proofs 
of claim prior to a stipulation of nonwaiver of 
liability, constituted a waiver of strict compli- 
ance with such provisions of policy. 


William E. Hutton and Bruce B. McCay, both 
of Denver, for plaintiff in error. 

Harry N. Haynes and Ralph L. Dougherty, 
both of Greeley, for defendant in error. 

BURKE, J. This action was brought by de- 
fendant in error against plaintiff in error. The 
parties are hereinafter referred to as plaintiff 
and defendant, as they appeared in the trial 
court, or as executor and the company. 


Deceased carried a policy in the company, 
which policy provided that in case of loss of life 
“from bodily injuries effected within the period 
of this policy through accidental means, direct- 
ly and independently of all other causes,” the 
company would pay the principal sum; but if 
the injuries were inflicted by the insured, sane 
or insane, “the measure of the company’s lia- 
bility shall be a sum equal to the last premium 
paid, the same being agreed upon as in full 
liquidation of all claims under this policy.” 
Defendant, while insane, committed suicide. 
The executor sued the company, and the trial 
court gave judgment for the last premium only. 
The executor came here on error and the judg- 
ment was reversed. We there held that acci- 
dent policies providing for payment in case of 
death are, in that event and to that extent, life 
insurance policies, and that section 2532, C. L. 
1921, as construed in Head Camp, Woodmen of 
the World, v. Sloss, 49 Colo. 177, 112 P. 49, 31 
L. R. A. (N. S.) 831, applied; hence, after the 
first policy year, suicide while insane is no de- 
fense. Officer v. Accident Co., 74 Colo. 217, 220 
P. 499. The cause was retried below and judg- 
ment entered for the executor on a verdict for 
$9,450. To review that judgment, the company 
brings error. 

Such of the 37 assignments as are seriously 
argued and worthy of consideration may best be 
examined under a restatement and redivision; 
i.e, the trial court committed reversible error 





in the following particulars: (1) Permitting a 
witness to be cross-examined under the statute; 
(2) refusing a request for special findings; (3) 
refusing to consider suicide while insane as a 
defense; (4) giving the jury a wrong definition 
of insanity; (5) refusing defendant’s instruc- 
tions 5 and 6 concerning burden of proof: (6) 
giving instruction 4 concerning notice of loss 
and proof of claim. 


1. Our statute (section 6570, C. L. 1921) pro- 
vides that the “superintendent or managing 
agents of any corporation, which is a party to 
the record,” may be called by the adverse party 
and interrogated “as if under cross-examina- 
tion,” “but the party calling for such examina- 
tion” “shall not be concluded thereby, but may 
rebut it by counter testimony.” Plaintiff, stat- 
ing that he acted under this statute, called and 
examined, over defendant’s objection, one C. J. 
Daly, president of a corporation which was the 
underwriting agent of the company in the states 
of Colorado, Wyoming, Idaho, and New Mexico. 

The statute does not define the term “man- 
aging agent” and we need not specifically do so 
here. Most large corporations have numerous 
officers bearing various titles who properly come 
within the term. Certainly the president of a 
corporation which was the general underwriting 
agent for an insurance company, and as such 
had charge of that branch of the company’s 
business in four states, would be a “managing 
agent,” within the meaning of the statute; 
otherwise the term must be limited to one gen- 
eral manager, and we think it clear that the 
Legislature never intended any such limitation. 


However, if we now sustain the contention 
that this witness was not within the statute, he 
would become plaintiff’s witness in the ordinary 
meaning of that term. We would then hold 
plaintiff bound by such of his testimony as was 
adverse and strike out such as was favorable, 
but elicited by leading questions or other dis- 
tinctively cross-examining methods. But as all of 
it so elicited was fully brought out by defend- 
ant’s examination of the same witness at the 
same time, or objection specifically waived (as 
in the admission of Exhibit 1), and as plaintiff 
adopts it all, such a ruling could in no manner 
affect the judgment. 

2. On the theory that the issues were many 
and complicated the company requested sub- 
mission: to the jury of 7 special interrogatories. 
That request was properly denied. The issues 
were few and simple, and were fully covered by 
the court’s instructions. The interrogatories 
submitted concerned either simple questions of 
fact necessarily involved in the verdict and cov- 
ered by the instructions, or mixed questions of 
fact and law likely to confuse and mislead the 








136 





CENTRAL LAW JOURNAL No. 8 








jurors and invalidate any verdict they might 
return. The submission of special interroga- 
tories rests in the sound discretion, of the trial 
court. There was here no abuse of that discre- 
tion. 

3. The company maintains that there was 
no proof of death by accident; that the verdict 
should have been limited to the last premium 
paid; and that defendant’s instruction 4, so 
limiting it, was erroneously refused. All this 
(if the court’s definition of insanity was cor- 
rect) amounts to nothing more than an attempt 
to re-present the defense of suicide while in- 
sane. That question was disposed of by our 
former opinion and the conclusion adhered to 
on rehearing. We have no doubt of the correct- 
ness of that judgment, and decline to re-exam- 
ine it here. 

4. This court having decided that death 
from injury, self-inflicted while insane, was 
death by accident under the terms of this pol- 
icy, the trial court, in its instructions, defined 
the word “insane” as meaning: 

“That unsoundness of mind which would pre- 
vent the insured from understanding the phy- 
sical nature and consequences of his act, or, if 
foreseeing and meditating its physical conse 
quences, would prevent the insured from un- 
derstanding its moral nature and aspect.” 


The company objected to this instruction, and 
asked in lieu of it an instruction that if de- 
ceased intended to kill himself, and knew his 
act would probably produce death, then he was 
not insane, and the injury was not an accident; 
in other words, it is here contended that the 
insanity which will make suicide an accident 
and bring it within the terms of the statute as 
a forbidden defense to a suit on a life policy is 
something entirely different from the insanity 
which constitutes a defense in a homicide case. 
The objection to the court’s instruction was 
overruled and defendant’s requested instruction 
rejected. We think that ruling correct. In 
most murders committed by insane persons the 
perpetrator knows he is committing the act, 
knows that death will probably result, and ex- 
pects and intends that it shall, nevertheless he 
may not be held accountable if afflicted with a 
mental derangement which precludes any con- 
ception of the moral and legal aspects of the 
killing and permits him to undertake it with 
the same indifference he would undertake the 
killing of an insect. He is insane if so men- 
tally diseased that he has no capacity to under- 
stand the nature of the act and no ability to 
distinguish between right and wrong as applied 
thereto; otherwise he is sane. Such is the in- 
sanity which, in most jurisdictions, including 
this, relieves from responsibility one who takes 





human life. 16 C. J. § 75, p. 100; Ryan v. 
People, 50 Colo. 99, 104, 114 P. 306, Ann. Cas. 
1912B, 1232. As it is the absence of responsi- 
bility which makes self-destruction an accident, 
this is the rule which should be applied here. 
Some courts apparently make the distinction 
contended for by defendant. We think it un- 
supported by sound reason and decline to adopt 
it. The trial court’s definition was correct and 
sufficiently specific. Here there was ample evi- 
dence of such insanity. 

5. The court instructed the jury that plain- 
tiff had alleged in his complaint that the testa- 
tor came to his death October 4, 1920, “through 
accidental means directly and independently of 
all other causes, to wit, as a result of a shot 
from a pistol held in his own hand, while he 
was temporarily insane and wholly irrespon- 
sible as to his acts and conduct,” and that “the 


burden of proof is upon the plaintiff to prove . 


the material allegations of his complaint, by a 
preponderance of the evidence.” Defendant’s 
instructions 5 and 6, requested and refused, 
merely stated this proposition in a different and 
more confusing way. They were moreover, 
open to the objection that they might be con- 
strued as in conflict with the court’s instruction 
defining insanity. They were properly refused. 

6. Paragraph 7 of the policy in question 
reads: 

“In the event of any accident hereby insured 
against happening to the assured, or to the 
beneficiary, written notice containing the full 
name and address of the person sustaining such 
accident, with full particulars of the accident, 
shall be given to the company’s head office in 
Chicago, Illinois, as early as may be reasonably 
possible.” 

Paragraph 8 of the policy reads in part: 

“Affirmative proof of claim must also be fur- 
nished to the company’s head office in Chicago, 
Illinois, within two months from time of death. 
** *” 

The policy was payable to decedent’s estate. 
The will was probated and the executor ap- 
pointed December 6, 1920. He alleged in his 
complaint that— 

“Plaintiff, as said executor, as early as was 
reasonably possible after receiving his said let- 
ters testamentary, to wit, on the llth day of 
December, A. D. 1920, gave notice to defendant, 
in form and manner satisfactory to it, of the 
name and address of his said testator with full 
particulars of the accident resulting in said 
death. 

“Within five days after plaintiff obtained his 
said letters testamentary, he furnished defend- 
ant, in form and manner satisfactory to it, 
affirmative proof of claim based on said policy. 
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“Final proofs on form supplied and required 
by defendant regarding the death of said in- 
sured through accidental means directly and 
independently of all other causes, with full and 
detailed particulars, were filed with the com- 
pany’s head office in Chicago, Illinois, on, to 
wit, the 1st day of March, A. D. 1921. * * *” 

Defendant demurred to the complaint for 
want of facts, pointing out therein, as reason 
therefor, that it appeared from the complaint 
that there had been no specific compliance with 
the requirements of said paragraphs 7 and 8 of 
the policy. The demurrer was overruled and 
the company answered. Thereby it pleaded to 
that portion of the complaint above quoted as 
follows: 

“The defendant denies that the plaintiff as 
said executor, or at all, as early as was reason- 
ably possible, gave notice to defendant in form 
and manner satisfactory to it, or as provided 
by said policy, or at all, of any particulars of 
any accident resulting in said death. 

“The defendant denies that within five days 
after plaintiff obtained his letters testamentary 
he furnished defendant in form and manner sat- 
isfactory to it affirmative proof of claim, based 
on said policy. 

“The defendant admits that certain proofs re- 
garding the death of said insured were fur- 
nished the defendant and filed with the com- 
pany’s head office in Chicago, Illinois, on or 
about March 1, 1921, but denies that said proofs 
es‘vblished that the death of said insured oc- 
curred through accidental means directly and 
independently of all other causes.” 

It also alleged, in separate defenses, that 
paragraph 14 of the policy read: 

“Any misstatement in the schedule of war- 
ranties indorsed hereon or failure to comply 
with any of the requirements contained herein 
will invalidate all claims under the policy.” 

And that plaintiff’s failure to comply with 
said paragraphs 7 and 8 therefore invalidated 
the policy, except as to the last premium paid, 
i.e., $25, and admitted its liability for that 
sum. 

Plaintiff replied to the answer, alleging that 
oral notice of December 11, 1920, was given the 
company, through its agent, Daly, as early as 
was reasonably possible, because he first learned 
of the death October 9, 1920; that he had no 
knowledge of the policy until long thereafter; 
that he could not get the policy until Deeember 
6, 1920, when he received his letters, and hence 
had no knowledge of said paragraphs until two 
months after testator’s death; that within a few 
days of said death the company had all the 
information called for by said paragraph 7; 
that on December 11, 1920, he presented the 





entire matter to defendant’s “state agent” (said 
Daly), who said he would refer it to the com- 
pany’s general attorney on the question of lia- 
bility in case of suicide; that said agent made 
no claim or suggestion of a defense under said 
paragraph 7 and the company thereby waived 
such defense; that his failure to strictly com- 
ply with paragraph 8 of the policy was due to 
his inability to learn the provisions thereof and 
his want of capacity to make claim until his 
appointment; that because of the facts pleaded 
as to the events of December 11, 1920, defend- 
ant had waived this defense. The reply was 
filed May 1, 1922, and a general demurrer for 
want of facts as to each paragraph thereof was 
filed May 6, 1922. That demurrer was sustained 
by the court, so far as the reply applied to the 
first and fourth defenses, and the court then, on 
its own motion, entered judgment in favor of 
plaintiff for $25. It was stipulated in open. 
court: 

“That if plaintiff shall prosecute a writ of 
error from the Supreme Court of the state of 
Colorado to have reviewed the record herein, 
and if said Supreme Court shall find prejudicial 
error against plaintiff in said record, and 
thereupon reverse said judgment and remand 
the case for further proceedings, defendant, not 
having elected to stand on its demurrer to 
replication, and the several replies therein, 
should in no manner be prejudiced as against 
its right to have a trial on issues joined by the 
pleadings.” 

Such was the state of the record as to those 
matters under consideration in this paragraph 
of the opinion when the cause was before us as 
reported in 74 Colo. 217, 220 P. 499. 

There is evidence in this record to support 
the foregoing allegations of fact and justify the 
following conclusions: 

The policy in question was dated June 3, 1909, 
and had been continued in force since that time 
by the payment of annual premiums to the 
Daly Company. It was- customary for that 
company to receive proofs of claim in such 
cases and turn them over to the defendant’s 
claim department, or legal department, in Den- 
ver, of which Mr. Hutton was in charge. Said 
claim department, or legal department; was 
authorized to investigate and handle such 
claims. Prior to December 11, 1920, Daly had 
knowledge of testator’s death. On said day he 
believed that testator “had some sort of hallu- 
cination which caused him to take his life,” 
and so advised Hutton in writing, together with 
the name of the policy holder, the number of 
the policy, the name and address of plaintiff’s 
attorney, and the likelihood of claim and dis- 
pute as to the effect of the suicide clause. 
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December 23, 1920, Haynes, attorney for the 
executor, wrote Daly in the matter, and that 
letter was turned over to Hutton, gvho the next 
day wrote Haynes “without prejudice in case a 
claim is filed,” but asserting that the suicide 
clause was a defense to the policy, and sug- 
gesting no other. December 13, 1920, a letter 
signed by the Daly Company and Hutton was 
sent by the latter to defendant at its Chicago 
office, giving the name of the insured, the date 
and number of the policy, the cause of death, 
stating that the insured “had been in ill health 
for some time,” and that under advice of his 
attorney the executor was claiming that “the 
policy covered the case.” January 6, 1921, Hut- 
ton wrote Haynes and the executor. January 7, 
1921, Haynes wrote Hutton, and January 11, 
1921, Hutton wrote Haynes, inclosing receipt of 
plaintiff’s Exhibit 1, which reads: 

“It is hereby stipulated and agreed, by and 
between London Guarantee & Accident Com- 
pany, Limited, London, England, and Robert A. 
Officer, as executor of the estate of Alexander V. 
Officer, deceased, that any action taken by said 
insurance company in investigating and (or) 
attempting to adjust, and (or) adjusting and 
(or) defending any claim and (or) litigation 
growing out of the death of said Alexander V. 
Officer on or about October 4, 1920, shali not be 
construed as a waiver of said insurance com- 
pany’s right to deny liability, either in whole or 
in part, under its policy of accident insurance 
issued to said Alexander V. Officer in effect at 
the time of the death of said Alexander V. 
Officer, nor shall the execution of this stipula- 
tion and agreement be considered a waiver of 
the rights of the estate of said Alexander V. 
Officer, deceased, under said policy. 

“Dated at Ft. Morgan, Colorado, this 9th day 
of January, 1921. London Guarantee & Acci- 
dent Co., Limited, by Robert A. Officer, 
Executor of the Estate of Alexander V. Officer, 
Deceased.” 

February 24, 1921, Haynes sent the Daly Com- 
pany proofs of death, for which it receipted and 
which it transmitted to the bome office of the 
company. 

The court’s instruction 4, given over the com- 
pany’s objection, reads: 

“You are instructed that the policy in this 
case requires that written notice containing the 
full name and address of the person sustaining 
the alleged accident, with full particulars of the 
accident, shall be given to the company’s head 
office in Chicago, as early as may be reasonably 
possible; also that the policy requires that 
affirmative proof of claim must be furnished to 
the defendant’s head office in Chicago within 
two months from the dute of the death; and 
such policy provides further that the failure to 








comply with any of the requirements therein 
will invalidate all claims under the policy. 

“You are instructed as a matter of law that, 
if the evidence shows a sufficient explanation of 
the failure to give the required notice of the 
accident, as early as may be possible, or of the 
failure to furnish proofs of claim within the 
time provided in the policy, then such provi- 
sions are not applicable, and the plaintiff would 
have a reasonable time, under all of the circum- 
stances, within which to give the notice and file 
the proof of claim. 

“Tt is for the jury to determine from all the 
evidence whether or not, under all the circum- 
stances in this case, the notice of the accident 
and filing of the proofs of claim were made 
within a reasonable time.” 

The company tendered in lieu of this its in- 
structions 8 and 9 requiring strict compliance 
with the provisions of said paragraphs 7 and 8 
of the policy. Said instructions were refused and 
defendant’s objections to the court’s instruction 
4 were overruled. These rulings were correct 
for the following reasons: 

(a) The overruling of the demurrer to the 
complaint, defendant’s failure to stand thereon, 
our former decision which overruled the de 
murrer to the replication, and the failure of 
defendant to assign cross-errors established as 
the law of,the case that the facts set forth in 
the complaint and replication, if supported by 
the evidence, would require judgment for plain- 
tiff, and there was evidence to support said 
facts. 

(b) The foregoing was admitted by the com- 
pany in its stipulation for trial, in case of 
reversal, “on the issues joined in the plead- 
ings.” If strict compliance with paragraphs 7 
and 8 of the policy was essential to recovery, 
failure thereof was admitted by the pleadings. 
There were no issues joined, defendant should 
have had judgment on the pleadings, and our 
former decision should have been for the com- 
pany, irrespective of the question of suicide. 

(c) When, on December 11, 1920, Daly agreed 
with plaintiff to take up the principal point in 
question with the legal department of the com- 
pany (Hutton), as was the custom in such 
eases, and did so on the same date, and on 
December 13, 1920, Hutton sent his memoran- 
dum to the company (on which, without fur- 
ther notice, the company later furnished its 
forms for final proof, without objection for 
failure to comply with said paragraph 7 of the 
policy), all prior to the stipulation of non- 
waiver of date January 9, 1921, the company 
waived strict compliance with said paragraph. 
The stipulation of nonwaiver did not refer to 
this matter, did not relate back, and the waiver 
had already taken place. 
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(d) The waiver claimed as to paragraph 7 
of this policy is not saved by the stipulation, 
because the only stipulation was that any action 
taken by the company in investigating, adjust- 
ing, attempting to adjust, or defending, should 
not constitute a waiver of its right to deny 
liability. None of these things are here in- 
voked to support waiver. Acceptance of oral 
rather than written notice, in Denver rather 
than Chicago, was no part of an investigation, 
adjustment, or defense, and that acceptance pre- 
ceded the stipulation. 

(e) The waiver claimed as to paragraph 8 of 
the policy is not saved by the stipulation, be- 
cause the furnishing of blanks for affirmative 
proof of claim and the acceptance of that proof 
after two months from the date of death, 
through the Daly agency at Denver instead of 
direct to the home office in Chicago, was no part 
ef an investigation, adjustment, or defense. 

(f) If strict compliance with paragraphs 7 
and 8 of the policy were necessary to preserve 
it from invalidity under paragraph 14 thereof, 
then the company was not liable in any amount. 
Its admission of liability for $25 was therefore 
an admission that paragraphs 7 and 8 had been 
complied with, or such compliance waived, or 
an estoppel of its right to deny those facts, and 
relegated it to the defense of suicide. 

(g) Paragraphs (a), (b), (c), (d), (e), and 
(f), supra, present rules which may be said to 
be strictly technical. Assuming that such rules 
should not be invoked to defeat a just, meritori- 
ous, and equitable defense, what are the facts? 
Our insurance Code, of which said section 2532, 
Cc. L. 1921, is a part, was passed in 1913, but 
said section had been in effect since 1993. Chap- 
ter 119, p. 257, L. 1903; section 55, c. 193, p. 469, 
L. 1907; section 3142, R. S. 1908; section 59, c. 
99, p. 358, L. 1913. 

This policy was written in 1909. If suicide is 
a defense now, it was, for the same reasons, a 
defense then. The amount provided for liquida- 
tion in case of suicide, i.e., the last premium 
paid, $25, is so utterly trivial as to be ample 
evidence of the fact that when the policy was 
written the company knew that suicide while 
insane was no defense and sought by this sub- 
terfuge to escape a plain provision of law on 
the theory that the so-called “liquidation” would 
furnish sufficient consideration to support the 
defense. With that plan formulated and with 
that intent in mind, this company took prem- 
iums from the testator year after year, and on 
his death defends against the claim of his 
executor, on the ground that it has successfully 
circumvented the statute. Every lawful, though 
purely technical, weapon is allowable against 
such a defense. 





(h) There is uncontradicted written evidence 
in this record that paragraphs 7 and 8 of this 
policy were complied with as far as was rea- 
sonably possible. Paragraph 7 does not specify 
who shall give the notice. It was given by the 
executor orally, as soon as was reasonably pos- 
sible, to Daly, and Daly and Hutton promptly 
gave it in writing to the company at its home 
office in Chicago. Paragraph 8 does not specify 
who shall furnish “affirmative proofs of claim,” 
nor what they shall consist of, nor that they 
shall be in writing. They were furnished by 
the executor to the company at its home office, 
by delivering them to Daly, who forwarded 
them. The sole failure then, if any, under 
these two paragraphs, was failure to furnish 
such proofs within two months from the date of 
the accident. If that requirement may be strict- 
ly enforced when action within the time limited 
is not reasonably possible (which, we think, 
was the fact here), then, if the insured meets 
with an accident in a lonely spot where the 
body is not discovered within two months, re- 
covery is precluded. If such a contract may be 
upheld with a two months’ limitation, it may 
be upheld with a two days’ limitation. If up- 
held as to this policy, it must, on the same 
grounds, be upheld as to an ordinary life policy, 
and, if so, the law will support a defense to life 
insurance policies based upon a clause so un- 
reasonable and unjust, and so clearly a sub- 
terfuge, to justify the taking of premiums and 
the refusal of payment, as to amount to con- 
structive fraud. A sound public policy will not 
tolerate such contracts in such a business. 


That such contracts are subject to the public 
policy of the state, that the Legislature may 
abolish suicide as a defense to such insurance 
policies as this, that it has done so by the 
passage of an act in substantial conformity to 
the act here in question, that, if it does so, such 
provisions as payment of a reduced amount in 
case of suicide are void, and that subterfuges to 
avoid the plain intent of the act will not be 
countenanced by the courts, have been laid 
down in many well-reasoned decisions of courts 
of the highest standing, and are so fundamental 
as to require no review and restatement here. 
Notably these principles were announced in no 
doubtful language by Mr. Justice Harlan, speak- 
ing for the Supreme Court of the United States 
in Whitfield v. 42tna Life Ins. Co., 205 U. S. 489, 
27 S. Ct. 578, 51 L. Ed. 895. 

For the foregoing reasons, the judgment is 
affirmed. 

DENISON, J. (dissenting). I am unable to 
agree with the opinion. In effect it holds that 
correspondence between the company in Chi- 
cago and its agent and attorney in Denver, 
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based on oral notice to them in Denver, is 
equivalent to the written notice in Chicago. Is 
it not clear that such a proposition reduces the 
contract from “written notice in Chicago” to 
“oral notice in Denver’? If so, it, in effect, 
destroys the power te make a contract requir- 
ing notice in any particular form. 


On Application for Rehearing. 


PER CURIAM. Having obtained additional 
time in which to file this application, counsel 
for plaintiff in error urge 10 reasons why the 
opinion is incorrect, but devote half of their 
application to the first, which is the question 
decided in Officer v. Accident Co., 74 Colo. 217, 
220 P. 499, and which we have herein re- 
affirmed, and decline to reexamine. In addition 
thereto, that portion of the appiication contains 
nothing new, but is a mere reargument of the 
question as heretofore presented. It is there 
fore a gross violation of the rule of this court, 
and in addition is so discourteous as to merit at 
least the disposition now made of it. The ap- 
plication is stricken fromi the files. 


Rehearing is denied. 


NOTE.—Furnishing Forms for Notice and 
Proof of Claim as Waiver of Delay by Insurance. 
Company.—In Tracey v. Standard Accident In- 
surance Company, Me., 109 Atl. 490, 9 A. L. R. 
521, it is held that notice of accident on a sick- 
ness blank instead of an accident blank, due to 
mutual mistake of the parties, is not ineffective 
to justify delay in furnishing proper notice, if 
insured had informed insurer’s agent of the 
accident and requested blanks for formal notice. 
and the blank furnished had a question which 
might be regarded as covering the injury re- 
ceived. It was further held that an accident 
insurer is estopped to claim that notice of in- 
jury was not in time because not on the proper 
blank form, if it furnished the form on which 
the notice was given after receiving oral notice 
of the facts attending the accideént. 

In L. R. A. 1917-A, 1065, is a note on the sub- 
ject of furnishing blanks for proof of loss or 
claim as a waiver of breaches of condition or 
forfeiture, but none of the cases is in point. as 
all deal with questions of waiver of some other 
provision in the policies than that requiring 
notice and proof of claim or loss. However, in 
the case of Supreme Tent, K. M. v. Volkert, 25 
Ind. App. 627, 57 N. E. 203, it was held that the 
insurer was estopped from claiming a forfeiture 
on the ground that the insured engaged in a 
prohibited occupation, where, with knowledge 
that the insured had so been engaged, it sent 
duplicate blank forms, proof of death, together 
with blank claimants’ affidavits, and required 
them to be filled out and sworn to by the bene- 
ficiary. The decision in this case, however, 
rests almost entirely upon the fact that the 
insurer affirmatively required the making of the 
proofs of loss. Otherwise it is generally held, 
as shown by the cases in the note referred to, 
that furnishing blank forms for notice and proof 
does not waive breaches of other provisions of 
policy. 
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BLAKEMORE—PROHIBITION DIGEST 





Mr. Arthur W. Blakemore of the Boston, 
Massachusetts, Bar, author of “Blakemore on 
Prohibition,” is the editor of “American .Pro- 
hibition Digest, 1926 Annual,” published by 
Matthew Bender and Company, Albany, New 
York. It contains the prohibition and search 
and seizure cases of the Federal and State Court 
from October, 1924, to October, 1925. This 
Digest is, in effect, a supplement of any book 
on the subject. 

Smuggling and the Effect of the British Treaty: 
It contains the very recent decisions. 

Crimes under the Act are fully treated in 358 
paragraphs. 

Bootlegging: The recent decisions are given. 

Nuisances and Padlocking: 78 paragraphs are 
devoted to the provisions of the Volstead Act 
on these subjects. 

Search and Seizure is treated in 212 paragraphs, 
including the recent decisions of the United 
States Supreme Court concerning Search of 
Automobiles and Search of Dwellings. 

Forfeiture of Vehicles is treated in 41 para- 
graphs. 

Home Brewing is fully discussed, with the re- 
cent decisions. 

Prior Provisions of the Revenue Laws: The 
effect of the Volstead Act on the prior pro- 
visions of the Revenue Laws is treated. 

All this material is carefully arranged and 
subdivided by numbered paragraphs, with a full 
table of contents, index and table of cases. 


SPECIFIC PERFORMANCE OF CONTRACTS 

The Third Edition of Pomeroy on Specific 
Performance of Contracts has just been pub- 
lished by Banks and Company, Albany, New 
York. The original work was by John Norton 
Pomeroy, LL. B., and the present edition is by 
John Norton Pomeroy, Jr., A.M., LL. B., and 
John C. Mann, LL.B. This book and its author 
have long been recognized as the highest au- 
thority on questions relating to specific per- 
formance. The practicing lawyer is so well 
acquainted with both that it is unnecessary to 
say much about them. 

The increase of land values in the United 
States since the publication of the Second Edi- 
tion has caused a tremendous amount of litiga- 
tion, and the majority of these cases have been 
on the question of specific performance. The 
ultimate test of a contract for the sale of land 
is whether it will be specifically enforced by the 
courts. The publishers have this to say about 
the preparation of this work: 
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The principles as set forth by the author 
have been applied under a variety of circum- 
stances so great that in 1918 Professor Pomeroy 
began the seven years’ task of preparing this 
New Third Edition of Specific Performance, to 
show the application of the equitable principles 
set forth in the text, under present-day condi- 
tions. 

With his characteristic painstaking care, 
Professor Pomeroy set out to prepare for this 
by reading the decisions on Specific Perform- 
ance, in every volume of the State and Federal 
Reports down to the present date. 

The result is this Third Edition, combining 
with the lucid and authoritative treatment of 
the text the decisions of State and Federal 
courts to date. 

The text and notes as originally written have 
been left unchanged, on account of the pecu- 
liarly authoritative character of the first edi- 
tion of the work; but numerous new paragraphs 
were found to be necessary and have been 
added; additional, separate notes have been 
added, citing the recent cases, with the state- 
ment of facts from many, and liberal quotations 
from the opinions; the index has been made 
more full and complete. 

Subjects of recent development in the law of 
Specific Performance have been fully treated, 
such as: 

Indirect specific performance of negative 
clauses in contracts by injunction. 

Refusal of the courts to award specific per- 
formance when that would result in injury to 
third persons. 

The growing tendency of present day courts 
of equity to decree specific performance of con- 
tracts, even though such enforcement requires 
continuing care and supervision on the part of 
the court. 








ITEMS OF PROFESSIONAL INTEREST 


RECENT DECISION BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS 


Question No. 235 

Canon 8 of the American Bar Association con- 
tains the following: 

“* * * * Whenever the controversy will ad- 
mit of fair adjustment, the client should be 
advised to avoid or to end the litigation.” 

Canon 9 contains the following: 

“A lawyer should not in any way communi- 
cate upon the subject of controversy with a 
party represented by counsel; much less should 
he undertake to negotiate or compromise the 
matter with him, but should deal only with his 
counsel. It is incumbent upon the lawyer most 





particularly to avoid everything that may, tend 
to mislead a party not represented by counsel, 
and he should not unéertake to advise him as 
to the law.” 

Assuming that counsel for one of the parties 
to a pending litigation are authorized by their 
client to make an offer of settlement, and they 
communicate such offer to counsel for the ad- 
verse party and such counsel assumes to reject 
the offer on the ground that he regards it as 
inadequate and unfair to his client and re- 
fuses to submit it to his client for consid- 
eration, in the opinion of the Committee is it 
professionally improper for the counsel who 
have offered the compromise then to notify the 
counsel for the adverse party that since he will 
not submit the offer of compromise to his client, 
a direct offer of such compromise will be made 
to the client, provided that counsel intending to 
make the offer personally to the adverse party 
notifies the counsel of the latter of the time and 
place when such offer will be made so as to 
afford him an opportunity to be present and 
advise his client, if he so desires? 


Answer No. 235 


It is the opinion of the Committee that it 
would not be proper for the attorney offering 
the settlement to approach the client of the 
opposing attorney and lay before that client the 
settlement offered even though the opposing 
attorney had been notified as set forth in the 
question. 

The committee recognizes the principle that 
settlements of controversies are favored and 
fair adjustments should be advised as set forth 
in Canon No. 8 of the American Bar Associa- 
tion. This Canon is primarily to guide an 
attorney in advising his own client. It is 
hardly meant to be a basis for compelling the 
attorney for an adverse party to submit to his 
client a settlement which that attorney believes 
should not be considered. The offer having 
been made, the duty then devolves upon the 
attorney to whom it is made if he thinks it a 
fair adjustment to comply with Canon No. 8. 
The failure, however, of one attorney to observe 
a Canon would not in our opinion justify a 
violation of another Canon by the opposing 
attorney. 

A client selects for his attorney one in whose 
soundness of judgment and in whose legal abil- 
ity, he has confidence and that attorney is 
placed in charge of his client’s interests. He 
knows the circumstances as to his client and as 
to his side of the case and it is for him to 
judge what to do when a settlement is proposed 
and his judgment should prevail, and the 
lawyer proposing the settlement should abide 
by Canon No. 9, which discountenances the pro- 
cedure contemplated by the question. 
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Arizona 89 
California 18, 34 
Florida 41 
Georgia 8. 40 
Indiana 1, 70, 78, 95 
lowa 11, 29, 42 
Kansas 6, 48, 74, 75 
Kentucky 65 
Louisiana 85, 88 
Maryland 37 
Massachusetts 9, 96 
Mississippi 38. 57, 58, 86 
Missouri 5, 31, 49, 54 
Montana 59 
Nebraska 32 
New Jersey 10, 62 
New Mexico 28 
I on nec ntnastanisonseaniiighiiied 47, 50, 51, 56, 60, 64, 73, 94 
North Carolina 66, 93 
Ohio 36 
Oklahoma 3, 35 
Pennsylvania 16, 68 
Rhode Island 13, 55, 79 
South Carolina 83, 91 
South Dakota 44 
Texas 12, 17, 52, 67, 76, 77 
ey Sees 19, 24, 25, 26. 27, 33, 46, 53, 84 
U.S. B.C 20, 22, 23, 71, 72, 90 
UU. Ss. S.C 21, 80, 81, 82, 92 
Washington 2, 7, 39, 61, 63 
West Virginia 4, 14, 69, 87 
Wisconsin 15, 30, 43, 45 





1. Arrest—Warrant.—Officers’ suspicion of de- 
fendant as bootlegger did not authorize their search 
of his person or his automobile without warrant, 
for mere suspicion without knowledge or apparently 
reliable information that a crime has been or is 
being committed does not authorize such arrest and 
search, even on a charge of felony.—Robinson v. 
State, Ind., 149 N. E. 891. 


2. Automobiles—Contributory Negligence.—In ac- 
tion by workman against city to recover for per- 
sonal injuries, sustained when city bus struck him, 
question of whether plaintiff was negligent in tak- 
ing position about two feet over edge of traveled 
pavement, without keeping constant lookout for 
automobiles, was question for jury.—Arthun v. City 
of Seattle, Wash., 242 Pac. 16. 


3.——Culpable Negligence.—Where a person, by 
culpable negligence in the operation of an auto- 
mobile upon the highway by driving at an exces- 
sive speed, without regard for the safety of others, 
causes the death of another, it is not a defense 
that after he discovers the other person in danger 
caused by his own acts, he then did everything in 
his power to prevent injury to such other person.— 
Nail v. State, Okla., 242 Pac. 270. 


4.——Family Car.—Where a person allows his 
son, who is a member of his family, to drive an 
automobile which he maintains for the comfort, 
convenience, pleasure, entertainment, and recrea- 
tion of his family, whereby the son negligently in- 
jures another in his person, the owner is liabie; the 
son, while so driving, is acting in the furtherance 
of the owner’s purpose, being thereby the servant 
p= Fe owner.—Ambrose v. Young, W. Va., 130 S. E. 


5.——Intoxication.—Laws 1921 (Ex. Sess.), p. 103, 
§ 27, subd. (g), prohibiting driving of motor vehicle 
while intoxicated, is not limited to driving on pub- 
lic highway.—State v. Pike, Mo., 278 S. W. 725. 


6.——Joint Enterprise.—The facts considered, and 
held, two boys who borrowed an automobile togeth- 
er and took two girls riding were engaged fh a 
joint enterprise, in which each had equal control 
over operation of the vehicle, and the wantonness 
of the driver in colliding with a buggy anl killing 
one of its occupants was imputable to his asso- 
ciate, who at the time of the accident was riding 
in the rear seat of the automobile—Howard v. 
Zimmerman, Kan., 242 Pac. 131. 





7.—Lessor Not Carrier.—Leasing automobile to 
be used only by lessee does not make lessor a 
public or private common carrier of passengers for 
hire, se as to require permit under Rem. Comp. 
Stat. §§ 6382, 6384, 6385.—State v. Bee Hive Auto 
Service Co., Wash., 242 Pac. 384. 


8. Measure of Damages.—Measure of damages 
for injuriegy to automobile from collision is differ- 
ence between value of property before damage and 
afterwards, but, where owner makes repairs, in 
establishing damage he may include such necessary 
expenses provided they are direct and proximate 
result of collision and represent reasonable value of 
necessary material and labor, if amounts thereof do 
not exceed value of machine before injuries with 
trent thereon.—O’Donnelly v. Stapler, Ga., 131 





9. Motor Truck Held “Carriage.’’—Although 
motor vehicles are not “‘carriages,’’ within St. 1917, 
c. 344, pt. 4, § 1, the word “‘carriage.’’ as used in 
section 24, denying recovery of damages from de- 
fect in way, if weight of carriage and load exceeds 
six tons, held to include a motor truck.—Ansell v. 
City of Boston, Mass., 150 N. E. 167. 


10.—Negligence.— Whether defendant, whose 
automobile was parked behind plaintiff's automo- 
bile at the curb, exercised due care in starting his 
car and pulling out in front of an approaching 
trolley car, when latter was too close to stop in 
exercise of due care, held under evidence for jury.— 
Schadel v. Honig, N. J., 131 Atl. 624. 


11.—Negligence.—Driver of truck is under no 
legal obligation to search around and under his 
truck, before he starts it, to discover whether an 
infant, too young for discretion and undirected by 
its parents, is hidden in front of or underneath 
truck.—Williams v. Cohn, Iowa, 206 N. W. 823. 


12.——Proof of Intoxication.—Under indictment 
charging that accused drove automobile on street 
in incorporated town while intoxicated it was 
necessary to prove that town was _ incorporated, 
that accused was intoxicated, and that, while in 
such condition, he drove automobile on streets 
bt 1 such town.—Johnson v. State, Tex., 278 8S. 


13.—Revocation of License.—That, under Gen. 
Laws 1923, § 1432. as amended by Pub. Laws 1925, 
ec. 670, § 5, state board of public roads might give 
one person a hearing before suspending his license 
to operate an automobile, whereas denying another 
that privilege held not to render statute unconsti- 
tutional as denying equal protection of the laws, 
especially in view of Gen. Laws 1923, § 1433, as 
amended by Pub. Laws 1925, c. 670. § 6. providing 
an appeal from order of board on which licensee’s 
case may be presented in full.—La Plante v. State 
Board of Public Roads, R. I., 131 Atl. 641. 


14.——Revocation of Permit.—When a statute 
punishes an act as a misdemeanor and in addition 
thereto provides a revocation of a certain permit, a 
conviction of one violating the statute is ordinarily 
not necessary before the permit may be revoked.— 
ate v. State Road Commission, W. Va., 131 S. 





15.——Right of Way.—Where defendant’s auto- 
mobile collided with plaintiff’s, when latter drove 
onto road from private driveway in cemetery with 
hedge fence, and there was no intersection of high- 
ways and no other automobile on road, it was not 
defendant’s duty_as matter of law. just preceding 
accident, to travel on right side of highway.—Janz 
v. Rounds, Wis., 206 N. W. 833. 


16.—Right of Way.—Where automobile reached 
street intersection before truck. approaching from 
left, or at least about the same time, driver of 
automobile had right of way, and duty of truck 
driver was to stop and wait until automobile had 
passed, in view of Act June 30, 1919 (P. L. 678; Pa. 
St. 1920, § 964 et seq.).—Davis v. American Ice Co., 
Pa., 131 Atl. 720. 


17.——Right of Way Street.—Ordinance requiring 
full stop before driving vehicle into right of way 
street held traffic regulation, not speed regulation, 
in conflict with Vernon’s Ann. Pen. Code Supp. 
a art. 820r.—Ex Parte Wilchar, Tex., 278 S. W. 
0. 
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18.—Use of Highway.—Auto Stage and Truck 
Transportation Act, § 1(c), as amended by St. 1919, 
p. 458, § 2, is not unconstitutional as vesting arbi- 
trary discretion in the Railroad Commission; its 
discretion being controlled and guided by the rela- 
tion of the facts found by it to the public con- 
venience and necessity.—Holmes v. Railroad Com- 
mission, Cal., 242 Pac.- 486. 


19. Bankruptcy—‘‘Act of Bankruptcy.”—Where 
bill asking for appointment of receiver for naviga- 
tion company alleged that its assets exceeded its 
liabilities by over $3,000,000, but that owing to 
financial conditions it could not presently convert 
its assets to necessary funds, held company’s con- 
sent to appointment of receiver was not an “act of 
bankruptcy,”’ within Rev. St. § 3466 (Comp. St. § 
6372); it being not in fact insolvent at the time, 
within Bankruptcy Act, § 1, cl. 15 (Comp. St. 
9585), and section 3a (4), as amended in 1903 (Comp. 
St. § 9587).—Nolte v. Hudson Nav. Co., U. S. C. C. 
A., 8 F. (2d) 859. 


20.——Concealment.—In bankruptcy proceedings, 
referee’s order requiring bankrupt to turn over con- 
cealed assets, which order hag not been reviewed, 
as required by Bankruptcy Act, § 2 (Comp. St. § 
9586), General Order No. 27, and rule 84 of the 
United States District Court, is final, and, on pro- 
ceedings against bankrupt for contempt for failure 
to obey such order, District Court cannot review 
facts on which such order was based.—In Re Shel- 
ley, U. S. D. C., 8 F. (2d) 878. 


21. Insurance Policy.—Where insurance policy 
was made payable to trust company as trustee, and 
instruments creating trust empowered trustee in its 
discretion to use all or part of proceeds of policy to 
pay debts or claims against insured’s estate, and 
subject to such power required trustee to pay in- 
come of trust estate to insured’s wife, with direc- 
tions for distribution on her death or remarriage, 
held policy did not come within Code Ala. 1923, § 
8277, exempting certain policies for benefit of wife 
and children from liability for iffsured’s debts.— 
Blumberg v. Coxe, U. S. S. C., 8 F. (2d) 735. 


22.—-Liability of Indorser on Note.—Liability 
of indorser on note discounted by bankrupts will 
not be discharged by having trustees of bankrupts 
deduct from indorser’s claim against bankrupts 
amount of such note, where net result would be 
that maker of note could indemnify indorser and 
dispose of his liability for a few cents on the 
dollar, which was all bankrupt estate would pay.— 
In Re Garfunkel, U. S. D. C., 8 F. (2d) 790. 


23. Pledged Property.—Negligence of repre- 
sentatives of a secured creditor, in failing promptly 
to follow pledged warehouse property, was im- 
putable to such creditor, and would not be per- 
mitted to operate to the detriment of unsecured 
ereditors.—In Re Coates. Bennett & Reidenbach, 
vw. &. DC. 8H. ap Wz. ; 


24. Preference.—No reasonable inference of in- 
tent to prefer can be drawn from comparatively 
small payments made by bankrupt in ord’nary 
course of a going business.—Eastern Drug Co. v. 
tare taal co, UV. B.C. CC. A, 8 OP CD 











25. Priority.—Fact that sales manager and 
yard supervisor were also stockholders and direc- 
tors in bankrupt corporation was not cause for 
denying their priority for wages, under Bankruptcy 
Act, § 64b(4)}, being Comp. St. § 9648, which were 
actually earned by them in their subordinate posi- 
tions, wholly separate and apart from their duties 
as directors, for which they received no compensa- 
+ llaeaaaes v. McCann, U. Cc. Cc. A., 8 F. (2d) 





26.—Review.—As claimant has remedy by ap- 
peal under Bankruptcy Act, § 25 (Comp. St. § 
9609), from any final order rejecting her claim, she 
cannot have review, by petition to revise, under 
section 24b (Comp. St. § 9608), of order to take 
testimony and make findings as to existence of 
defense.—Chappell v. Brainard, U. 8S. C. C. A., 8 
F. (2d) 987. 


27.—Stock Subscription.—After appointment of a 
general receiver to wind up affairs of a corporation. 
or appointment of a trustee in bankruptcy, such 
officer has sole and exclusive right to maintain 
suits for collection of unpaid stock subscriptions.— 
Reagan v. Midland Packing Co., U. S. C. C. A., 8 
F. (2d) 964. 





28. Banks and Banking—Liability of Stockhold- 
ers.—Under section 40, chapter 67, Laws 1915, any 
person in whose name stock of a banking corpora- 
tion stands on the books of the corporation is liable 
to the creditors of the bank, whether he is the 
beneficial owner of the stock or not.—Ozment v. 
Porter, N. M., 241 Pac. 1025. 5 


29.——Liability of Stockholders.—Since state of 
South Dakota, by Const. S. D. . 18, 3, and 
Rev. Code S. D. 1919, §§ 8925, 8926, 8937, in exercise 
of right to create and regulate banking corpora- 
tions, may undoubtedly annex conditions to priv- 
ileges granted, and, by taking stock, stockholder 
consents thereto, such provisions, terms, and con- 
ditions become obligatory on stockholder, contrac- 
= ape myers yon 7 a as such in 
courts of other states.—Hirning v. Hamlin, Iowa, 
206 N. W. 617 ° ” 


30.——Stockholder’s Knowledge.—A_ stockholder 
in a bank is presumed to have knowledge of powers 
and duties properly exercised y cashier.—De 
Swarte v. First Nat. Bank, Wis., 206 N. W. 887. 


31.——Preferred Claim.—Where bank sells draft 
on another and receives cash therefor, knowing or 
having reason to believe that it is insolvent, and 
has not sufficient funds in drawee bank to pay 
draft, it is guilty of fraud, and buyer may, as gen- 
erally, rescind purchase and recover money paid. or 
will have priority over general creditors. it. Louis- 
Se Fees Ry. Co. v. Millspaugh, Mo.. 278 S. 


32.——Public Funds.—‘‘Where a county treasurer 
deposits public funds in a state bank in excess of 
50 per cent. of the paid-up capital stock of said 
bank, the entire deposit is within the protection of 
the depositors’ guaranty fund.’’—State v. State 
Bank, Neb., 206 N. W. 758. 


33.—When “‘Insolvent.’’—Bank is ‘“‘solvent’’ when 
it has enough assets to pay within a reasonable 
time all of its liabilities through its own agencies, 
and is “‘insolvent’’ when unable to meet its liabili- 
ties as they become due in ordinary course of busi- 
ness.—Federal Reserve Bank v. Idaho Grimm Al- 
falfa Seed G. Ass’n, U. 8. C. C. A., 8 F. (2d) 922. 


34. Brokers — Commission. — Where real estate 
brokers agreed to share profits of transactions. and 
one did not have license required by Real Estate 
Brokers Act, as amended by St. 1921, p. 1294, until 
after negotiation of sale he could not recover his 
share of commission from other broker.—Wise v. 
Radis, Cal., 242 Pac. 90 


35.——License.—In the exercise of the police 
power of the state, within constitutional limita- 
tions the Legislature may regulate the occupation 
of real estate brokers. and, as a part of such regu- 
lation, may require real estate brokers to procure 
a license before acting as such, and may limit the 
granting of such license to persons who are honest 
and of good repute, as ascertained by a board or 
commission, with executive and judicial authority 
to determine such qualifications.—Ex Parte Pope, 
Okla., 242 Pac. 290. 


36. Carriers of Passengers—Public Necessity.— 
In determining whether public necessity and con- 
venience require motor transportation service over 
a highway in this state, the Public Utilities Com- 
mission will be governed by proof of conditions 
existing in the territory to be served, rather than 
by the consensus of opinions expressed by witnesses 
that a necessity exists.—Eager v. Public Utilities 
Commission, Ohio, 149 N. E. 865. 


37. Constitutional Law—Usury.—In view that 
Const. art. 3, § 57, merely prescribes legal rate. of 
interest subject to legislative change, Code Pub. 
Gen. Laws 1924, art. 23, § 131, denying to corpora- 
tions defense of usury, held not unconstitutional as 
class legislation or as depriving corporations of 
equal protection of law.—Carozza v. Federal Fi’ 
nance & Credit Co., Md., 131 Atl. 332. 


38. Corporations—Doing Business in State.—Sec. 
tion 935, Code of 1906 (Hemingway’s Code, § 4111), 
requiring foreign corporations doing business in 
Mississippi to file a copy of their charter of incor- 
poration in the office of the secretary of state, does 
not prevent a foreign corporation which owns - 
erty in Mississippi from selling such property with- 
out filing a copy of its charter of incorporation. 
The mere sale of specific property is not doing 
business in the state within the meaning of said 
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section. Harleston v. West Louisiana Bank, 129 
Miss. 111, 91 So. 423, cited.—Long Beach Canning 
Co. v. Clark, Miss., 106 So. 646. 


39.— Fraud of Stockholders.—Minority stock- 
holders held entitled to maintain action for relief 
from action of majority stockholders, in extending 
an option agreement for sale of corporation’s prop- 
erty, where there was fraud and oppression and it 
would have been useless for plaintiffs to have 
sought redress through corporation itself—Smith v. 
Nevada Copper Mining, Milling & Power Co., 
Wash., 242 Pac. 367. 


40.——Stockholders’ Liability.—The mere passage 
of a by-law, seeking to impose liability on all mem- 
bers of a corporation, where neither the general 
statute nor charter so provide, is invalid, even 
though it be regularly adopted by a majority vote 
of members at regular meeting, and it cannot im- 
pose individual liability on stockholders.—Mitcham 
v. Citizens’ Bank of Bullochville, Ga., 131 S. E. 181. 


41.——Stockholders’ Meeting.—A corporate by- 
law, providing that no business shall be transacted 
at any stockholders’ meeting unless 75 per cent. of 
the stock is represented at such meeting, is void, 
being in conflict with section 4082 of the Revised 
General Statutes of 1920. which provides that “a 
majority of the stock shall constitute a quorum at 
stockholders’ meetings.’’"—Gentry-Futch Co. v. Gen- 
try, Fla., 106 So. 473. 


42. Electricity—Negligence.—Where electric com- 
pany erected pole bearing large number of wires. 
carrying electric current of high voltage, on land 
adjoining city park, with no warning sign as re- 
quired by ordinance, and no fence around it, but 
with spikes driven in it which were means of 
climbing to wires, held question of negligence in 
maintaining such pole was for jury.—McKiddy v. 
Des Moines Electric Co., Iowa, 206 N. W. 815. 


43.——Negligence.—Where wires maintained con- 
currently by different parties are so erected that 
one is likely to fall upon or come into contact with 
the other, producing destructive consequences, each 
must exercise due care and diligence to abate such 
condition, and is liable for negligence in allowing 
such condition to remain, without regard to which 
one primarily caused it.—Dansbery v. Northern 
States Power Co., Wis., 206 N. W. 882. 


44. Fraudulent Conveyances—Bulk Sales Act.— 
Where buyers not complying with Bulk Sales Act 
paid part of proceeds to certain creditors, buyers 
were liable to seller’s unpaid creditors only for 
difference between such sum and purchase price, 
plus 7 per cent. interest from date of sale.—H. C. 
Bay Co. v. Ridnour, S. D.. 206 N. W. 463. 


45. Gifts—Forgiveness of Debt.—Where vendor 
at time of partial payment forgave balance of debt, 
forgiveness, acknowledged by indorsement on 
check, held valid gift, notwithstanding vendor 
failed to surrender contract or execute conveyance. 
—In Re Dohm’s Estate, Wis., 206 N. W. 877. 


46. Highways.—Issuance of .highway district 
bonds to construct a highway, to become part of 
national highway, will be enjoined as confiscatory 
at instance of railroad company, where it ap- 
peared such road would serve no substantial local 
need, that district was sparsely inhabited. contain- 
ing little cultivated land, that no state or federal 
aid, under Federal Highway Act (Comp. St. Supp. 
1925, § 7477% et seq.), had been made available for 
the construction thereof, and that railroad whose 
property comprised most of taxable property of 
district would have to pay almost entire cost of 
building such road.—Yale Highway Dist. v. Oregon 
Short Line R. Co., U. S. C. C. A., 8 F. (2d) 676. 


47. Innkeepers—Loss of Baggage.—Under Gen- 
eral Business Law, 200, as amended by Laws 
1923, c. 417, and section 201, as amended by Laws 
1924, c. 506, and Laws 1925, c. 400, guest was not 
entitled to recover for loss of necklaces kept in her 

e, where hotel keeper provided safe for val- 
uables and posted notices in elevators and in office 
and lobby.—Rawn v. 14 East Sixtieth Street Hote! 
Corporation, N. Y., 213 N. Y. S. 333. 


48. Insurance—Agent’s Authority.—In the ab- 
sence of a provision to the contrary, an insurance 
agent is not acting within the scope of his author- 
ity when he agrees with the insured that a credit 
on his personal and private debt to the insured 
shall be treated as payment of a premium. — ith 


v. Hartford Fire Ins. Co., Kan., 242 Pac. 4 





49.——‘‘Confined to Home.’’—Plaintiff suffering 
from cancer of the mouth. who was able to be out 
of doors at practically any time and could walk 
uptown and go unaccompanied to neighboring 
town, held not “confined to house,’’ within the 
meaning of accident and health policy.—Olinger v. 
Massachusetts Protective Ass’n, Mo., 278 S. W. 86. 


50.——‘‘Deviation.""—Where vessel, on return voy- 
age to United States. was intercepted by British 
warship, and detained in British port, but after 
her release was required as condition for supplying 
her with sufficient coal to reach United States to 
discharge cargo and make voyage to Sweden and 
return with cargo, held that voyage from England 
to Sweden and return was deviation not necessary 
to preserve vessel or cargo from imminent peril or 
danger, which relieved insurers from liability for 
loss.—Aktiebolaget M. Bank v. American Merchant 
M. Ins. Co., N. Y., 149 N. E. 830. 


51.——Disinterested Appraiser.—Professional ap- 
praiser for insurance companies, to look after their 
interests in fire loss appraisals, designated by com- 
pany to act as appraiser, was not “disinterested.” 
within fire policies providing that loss, in case of 
disagreement, should be ascertained by two ‘.disin- 
terested persons’ selected by insured and insurer, 
respectively, and an umpire, and an insufficient 
award will be set aside, especially where company 
represented to insured that he was contractor and 
builder; ‘‘disinterested’’ meaning not biased or 
prejudiced, not interested, and not in employ of 
either party.—Coon v. National Fire Ins. Co. of 
Hartford, N. Y., 213 N. Y. S. 407. 


52.——Embezzlement.—An indemnity contract, in- 
suring plaintiff against loss from infidelity of its 
cashier, held contract of insurance, under which 
defendant’s obligation was primary, so as not 
require that cashier be joined as party defendant, 
under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 6336, 
notwithstanding designation in contract of cashier 
as principal, and defendant as surety.—American 
Indemnity Co. v.*W. C. Munn Co., Tex., 278 S. W. 


53. Intent to Murder.—An insurance company 
is absolved from liability on policy, where benefi- 
ciary procures and obtains the insurance with the 
intent to murder the insured, and thus cheat and 
defraud the insurer.—Hewitt v. Equitable Life 
Assur. Soc., U. S. C. C. A., 8 F. (2d) 706. 


54.——Measure of Damages.—The measure of 
damages for total loss of personal property by fire 
covered by fire insurance policy is value fixed by 
policy less depreciation, if any, since date of policy. 
—State v. Allen, Mo., 278 S. W. 772. 


55.——Mislaid or Stolen.—In action on insurance 
policy for loss of rings by theft, lapse of three 
years between discovery of loss and date of trial 
was circumstance which might be considered by 
the jury in deciding whether the rings were mis- 
laid or stolen.—McDuff v. General Accident, Fire & 
Life Assur. Corporation, R. L, 131 Atl. 548. 


56. Misrepresentation.—Where a policy of au- 
tomobile insurance was entered into by mail, direct- 
ly with company’s home office, by filling out blanks 
requesting necessary information, the insured had 
right to rely on company’s not inserting in policy 
representations which were not made, and, if he 
did so rely, company, by inserting a representation 
not made in correspondence, thereby misled in- 
sured, and is estopped from urging defense of mis- 
representation based on its own wrong.—Davern v. 
American Mut. Liability Ins. Co., N. Y., 150 N. E. 
129 


57.——Ownership.—Interest of insured is not oth- 
er than unconditional or sole ownership, nor is in- 
terest, title, or possession changed, so as to avoid 
fire policy, under its conditions, notwithstanding 
tax sale, so long as time for redemption has not 
oe Ins. Co. v. Brown, Miss., 106 
So. ‘ 


58.——Ownership.—Deed conveying to insured’s 
grantor life estate only is prima facie showing of 
breach of sole and unconditional ownership in fe 
clause, though deed to insured purported to conve 
unconditional fee.—Hartford Fire Ins. Co. v. Mc- 
Cain, Miss., 106 So. 529. 


59.——Proof of Loss.—Where, in action on fire 
insurance policy, defendant was notified of loss 
within prescribed time, and thereafter committee, 
which could be appointed under by-laws of insurer 
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oniy after receipt of proof of loss, was appointed 
by insurer’s president and did all it could have 
done if acting under formal proof of loss duly filed, 
but did not inform plaintiff that he would be re- 
quired to furnish formal claim, and no witnesses 
testified that formal proof was not made, evidence 
held to establish waiver of formal proof.—La Bonte 
v. Mutual Fire & Lightning Ins. Co., Mont., 241 
Pac. 631 

60.—Robbery.—Where indemnity bond insuring 
against loss through robbery, required one carrying 
government bonds in excess of $250.000 to be ac- 
companied by two guards over 21 years, held that 
insured was not entitled to recover, where carrier 
was not so accompanied, though robbers were in 
collusion with employee, and policy also insured 
against his dishonesty without qualification —Kean 
v. National Surety Co., N. Y., 149 N. E. 849. 


61.—Theft of Car.—Evidence that chauffeur, 
after being discharged by owner of car, took car 
from garage for a “joy ride,’’ with no intention of 
depriving owner of his property, held not to war- 
rant recovery against insurance company under 
theft policy for damage to car.—Rapaport v. Amer- 
ican Cent. Ins. Co., Wash., 242 Pac. 40. 


62. Interstate Commerce—Injury on Way to 
Work.—Where interstate railroad exercised no con- 
trol over its employees as to their place of resi- 
dence or means they should use to reach place of 
employment, employee, injured on tracks while 
walking thereon to board train at station to go to 
place of work, held not engaged in “interstate 
commerce,” within the federal Employers’ Liability 
7 areas v. Central R. Co., N. J., 131 Atl. 


63. Landlord and Tenant—Gambling. — Where 
premises leased ha@ been used for gambling pur- 
poses by sublessee, receipt of rent by landlord, 
with knowledge of such illegal use, is not a waiver 
of provisions of the lease, where evidence shows 
that unlawful use continued down to time of trial; 
acceptance of rent not waiving subsequent 
breaches.—Shepard v. Dye, Wash., 242 Pac. 381. 


64. Res Ipsa Loquitur.—In action for injuries 
caused by plaster falling from ceiling, repaired by 
landlord four years previous, instruction applying 
doctrine of res ipsa loquitur, so as to make fall of 
Plaster prima facie evidence of negligence, and 
putting burden on landlord to show why plaster 
eg A erroneous.—Slater v. Barnes, N. Y., 149 





65. Licenses—Discriminatory Tax.—A license tax 
ordinance, imposing a heavier tax upon cash and 
carry grocery stores than upon regular service gro- 
cery stores, where both classes sell groceries of the 
same kind, character, quality, quantity, and for ap- 
proximately the same price, held discriminatory.— 
wee” Danville v. The Quaker Maid, Ky., 278 S. 


66. Master and Servant—Arising Out of Employ- 
ment.—Where ticket seller in theater ticket office 
was attacked by stranger for fancied personal 
grievance, held that, in absence of evidence of spe- 
cial exposure to peril, injury was not compensable 
as “arising out of employment.’’—Coope v. Loew’s 
Gates Theatre, N. C., 213 N. Y. S. 254. 


67.—Insult by Fellow Employee.—Where em- 
Ployee of slaughterhouse had refuse thrown in his 
face by another employee, and was shot by the 
other employee when evidently seeking redress for 
the insult, the injury had to do with and originated 
in work deceased was doing for his employer at 
the time, and was within Workmen’s Compensa- 
a Teed Ins. Co. v. Scott, Tex., 278 


68. Scope of Employment.—Act of driver of 
automobile truck belonging to defendants, in asking 
boy to guide him to destination, held not within 
scope of his employment. so as to render defend- 
ants liable as employers for injuries from boy’s 
being thrown to street and injured while riding on 
running board.—D’Allesandro v. Bentivoglia, Pa., 
131 Atl. 592. 


69. Mines and Minerals—Innocent Trespass.— 
Where owner of land, coal under which had been 
abandoned by lessee, permitted coal to be mined 
and shipped, acting on advice of reputable attor- 
ney, after which former lessee corporation, which 
had been dissolved, was revived, redeemed its title 
from forfeiture, under Code, c. 105, and sued for 








trespass, question whether acts of defendant con- 
stituted willful or innocent trespass was properly 
submitted to jury.—Elk Garden Big Vein Mining 
Co. v. Gerstell, W. Va., 131 S. E. 152. 


70. Monopolies — Co-operative Association.—To- 
bacco growers’ co-operative association, organized 
under the Bingham Co-operative Marketing Act of 
Kentucky, held not a monopoly or trust in restraint 
of trade, nor contract with grower, void as against 
public policy or in violation of state anti-trust laws, 
Sherman Act (U. S. Comp. St. § 8820 et seq.), or 
Clayton Act (U. S. Comp. St. §§ 8835a-8835p), espe- 
cially in view of Indiana Co-operative Marketing 
Act, § 27, and Clayton Act, § 6 (U. S. Comp. St. § 
8835f).—Dark Tobacco Growers’ Co-op. Ass’n v. 
Robertson, Ind., 150 N. E. 106. : 


71.——Maintaining Prices.—Threats by manufac- 
turer of perfumes and toilet articles, who did not 
have monopoly, of refusal to sell to dealers not 
maintaining suggested prices, did not violate Sher- 
man Act (Comp. St. § 8820 et seq.).—United States 
v. Hudnut, U. S. D. C., 8 F. (2d) 1010. 


72. Municipal Corporations—Fire Hazard.—Ordi- 
nance prohibiting maintenance of fuel yards in 
residential districts without permit granted by city 
council, which was silent as to conditions compli- 
ance with which would entitle applicant to permit, 
held to give council arbitrary power respecting pri- 
vate property, violative of Fourteenth Amendment 
to Constitution.—Heerdt v. City of Portland, Ore., 
U. S. D. C., 8 F. (2d) 871. 


73. Negligence —-Safety Appliance. — As Labor 
Law, § 51l-a, subd. 5, declaring that Industrial Com- 
mission/s rules shall have force and effect of law, 
does not give them force of statutes, violation of 
rule requiring safety devices for window cleaners is 
not negligence per se, but merely some evidence of 
negligence.—Schumer v. Caplin, N. Y., 150 N. E. 139. 


74. Oil and Gas—Assignment of Interest.—An in- 
strument in the form of an assignment of a half 
interest in all royalties, rents, and bonuses to ac- 
crue to the assignor under an existing oil and gas 
lease on certain land, or under any oil and gas 
leases thereafter executed thereon, is held to be 
valid and enforceable with respect to the subse- 
quent leases as well as that already in existence.— 
Miller v. Sooy, Kan., 242 Pac. 140. 


75.—Assignment of Interest.—An assignment of 
a half interest in the royalties and rents to accrue 
to the assignor from oil and gas leases thereafter 
executed by him on certain land does not pass the 
title to a half interest in the oil and gas in place, 
inasmuch as the assignor, having assumed no ob- 
ligation to make any lease, is at liberty to deveiop 
bom land for himself.—Miller v. Sooy, Kan., 242 Pac. 


76.——Lease.—Mineral lease for five years, and so 
long thereafter as oil or gas are found on land in 
paying quantities, is conveyance of interest in 
realty. required by statute of frauds to be in writ- 
ing.—Shaller v. Allen, Tex., 278 S. W. 873. 


77.—tTransfer of Stock.—Damages for breach of 
contract to transfer stock of trust on completion of 
oil wells for trust holding oil lease was to be com- 
puted on value of stock at time when party would 
have been entitled to receive it on completion of 
wells, and not on such proportionate value of cil 
lease as stock to be transferred bore to total cap- 
italization of trust, since stock transfers no interest 
in property of trust.—Parker v. Mona-Marie Trust, 
Tex., 278 S. W. 321. 


78. Railroads — Crossing. — Fact that railroad 
placed and maintained flagman at crossing at which 
plaintiff’s decedent was killed is a positive recogni- 
tion that crossing was an unusually dangerous one, 
and that service of flagman at that point was rea- 
sonably necessary to protect persons using such 
crossing.—Pittsburgh, C., C. & R. Co. v. 
Staats, Ind., 149 N. E. 912. 


79. Receivers—Mortgage.—Trustee for bondhold- 
ers under valid overdue mortgage of corporation in 
hands of receiver held entitled to leave to foreclose, 
where receivers had not carried on business for con- 
siderable time, and it was apparent that plant could 
not be sold as going concern under court order in 
receivership proceedings, and no benefit to receiv- 
ers, creditors, or any one in permitting receivers to 
remain in possession of mortgaged property ap- 
peared.—In Re S. H. Greene & Sons Corporation.— 
R. L, 131 Atl. 547. 
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80. Removal of Causes—Federal Officers.—Federal 
prohibition enforcement officers and their chauffeur, 
voiuntarily testifying before coroner concerning 
death of one whom they found mortally wounded 
near place of illicit liquor manufacture, held to 
have acted as individuals, and, when indicted for 
obstructing justice by false testimony, not entitled 
to have the prosecution transferred to federal 
court, under Judicial Code, § 33 (Comp. St. § 1015). 
-— of Maryland v. Soper, U. S. S. C., 46 S. Ct. 
19 


81.——Perjury of Federal Officer.—Federal pro- 
hibition officer, testifying before coroner concerning 
death of one whom he, with others, had found mor- 
taily wounded near place of illicit liquor manufac- 
ture, held to have acted as an individual, and, 
when indicted for perjury. not entitled to have the 
prosecution transferred under Judicial Code, § 33 
(Comp. St. § 1015), to federal court.—State of 
Maryland v. Soper, U. S. S. C., 46 S. Ct. 194. 


82. Prohibition Enforcement. — Petition and 
amended petition of federal prohibition enforcement 
officers, under Judicial Code, § 33, as amended by 
Act Aug. 23, 1916 (Comp. St. § 1015), for removal 
to federal court of prosecution for murder in state 
court, held insufficiently specific and positive in 
explaining their relation to the transaction out of 
which the prosecution arose.—State of Maryland v. 
Soper, U. S. S. C., 46 S. Ct. 185. 


83. Sales — Acceptance. — Where memorandum 
agreement provided that no allowance would be 
made for decline in market, buyer waived his rem- 
edy of declining to receive sugar except at market 
price, by accepting and using part thereof.—Frank- 
lin Sugar Refining Co. v. Merchants’ Grocery Co., 
S. C., 130 S. E. 886. 


84.—“‘f. a. s.."—Under contract of sale providing 
for shipment ‘‘via your option,” ‘‘f. a. s. [free along- 
side ship] New York.” which means delivery at 
dock for ship named, it was buyer’s duty to in- 
struct seller as to name of ship and dock on which 
cargo was to be loaded, and statement that in- 
structions would be given after fish reached New 
York was insufficient.—Christenson v. Gorton-Pew 
Fisheries Co., U. S. C. C. A., 8 F. (2d) 689. 


85. Rescission.—Where defendant contracted to 
furnish bricks to construct a building as fast as 
weather would permit, and, on defendant failing to 
make delivery because of weather conditions, plain- 
tiff, without advising defendant, purchased bricks 
elsewhere, held that, on defendant's acquiescence in 
such abandonment and rescission, contract was at 
an end, and plaintiff could not thereafter recover 
damages.—Benoit Const. Co. v. Shreveport Brick & 
Tile Co., La., 106 So. 652. 


86.——Rescission.—Where goods are sold with a 
warranty of their character or quality, the pur- 
chaser, after accepting the goods, on discovering 
that they are not of the character or quality war- 
ranted, may rescind the contract by returning or 
offering to return the goods to the seller. or he may 
keep the goods. and, when sued fcr the price there- 
of, may set off against such price the difference 
between it and the actual value of the goods deliv- 
ered. The offer to return the goods in order to 
constitute a rescission of the contract must be 
made within a reasonable time after the discovery 
by the purchaser of the defects therein, and, if 
such offer is declined by the seller, the goods must 
not thereafter be appropriated by the purchaser to 
his own use.—J. B. Colt Co. v. Mazingo, Miss., 106 
So. 533. 


87.—Rescission.—Ordinarily, the buyer of per- 
sonal chattels, who proposes to rescind the con- 
tract for their purchase, must rescind in toto. but 
where there is a contract for the sale of 8 car 
loads of lumber of a given kind and quality, not to 
be executed by a single delivery, but was delivered 
singly at different times in a period running over 4 
buyer may reject the 4 remaining cars, delivered 
been delivered and accepted by the buyer, the 
buyer may reject the 4 rmaining cars, delivered 
afterward at different times, where the lumber in 
said last-mentioned cars is not of the kind and 
quality specified in the contract, and may have 
rescission as to them; the contract in such case 
being severable, and the breach thereof being in a 
material matter.—Norman Lumber Co. v. Keystone 
Mfg. Co., W. Va., 131 S. E. 1 











88.——Warranty.—Plaintiff, cashing draft with 
negotiable bill of lading attached, becoming thereby 
to all intents and purposes owner of bill and mer- 
chandise which it represented, held entitled to sue 
defendant signing bill as shipper, under its war- 
ranty that merchandise represented by bill was 
merchantable and fit for purpose for which it was 
manufactured; it being immaterial whether draft 
was protested or not.—New Iberia Nat. Bank v. 
Teche Canning & Syrup Co., La., 106 So. 451. 


89. Sunday—Closing Law.—An ordinance pro- 
hibiting the opening on Sunday of stores in certain 
lines of business, and allowing the opening of those 
in other lines. held not a general Sunday closing 
ordinance, with reasonable exceptions of works of 
necessity and charity. but in effect one granting 
special privileges and immunities to certain classes, 
while without legal excuse denying them to others, 
in violation of Const. art. 2, § 13.—Elliott v. State, 
Ariz., 242 Pac. 340. 


90. Taxation—National Bank Stock.—Where both 
Rev. St. Mo. 1919, § 12775, taxing shares of national 
banks, and Missouri Income Tax Act of 1917, taxing 
incomes of national bank stock, were equally valid 
and in operation concurrently, only one of which 
was permitted to be operative, under paramount 
provisions of Rev. St. U. S. § 5219, as amended by 
Act March 4, 1923 (Comp. St. Supp. 1925, § 9784), 
neither statute is operative, and Act Mo. April 18, 
1925 (Laws 1925. p. 372). electing to tax national 
bank stock under one of permissible methods and 
to validate previous taxes, was retroactive and 
invalid, in view of Const. Mo. 1875, art. 2, § 15.— 
First Nat. Bank v. Buder, U. S. D. C., 8 F. (2d) 883. 


91. Water Pipes.—Pine lines of water com- 
pany, used for purpose of carrying and distributing 
water within city and from reservoirs, held real 
estate for the purpose of taxation under common 
law.—Paris Mountain Water Co. v. Woodside, S. 
C., 131 8. E. 37. ’ 


92. United States—Lost Certificates. — Govern- 
ment held not required to pay lost and unregistered 
war saving stamn certificates issued under Act 
Sept. 24. 1917, § 6. as amended by Act Sept. 24, 
1918, § 2 (Comp. St. 1918. Comp. St. Ann. Supp. 
1919, § 68291), in view of nature of the stamps 
themselves and conditions printed on certificates 
though claimant offered indemnity bond.—Mandel- 
baum v. United States, U. S. S. C.. 46 S. Ct. 185. 


93. Wills—Life Tenancy.—A devise of land to 
widow for life, to revert upon her death to testa- 
tor’s son and only heir, “if he be alive or to his 
heirs if he be dead,” held to create remainder and 
not reversion in son; “revert.” as used in will, 
merely meaning to pass or go to. and not return.— 
Brown v. Guthery, N. C., 130 S. E. 836. 


94. Workmen’s Compensation—Ar'sing Out of 
Employment.—Where outside employee, while sit- 
ting in employer’s office, was struck in the eye by 
wire thrown by child trespasser in employer’s ad- 
joining lumber yard, held, that injury did not 
arise out of, nor was it incidental to, his employ- 
ment, and was not comnensable.—Isabelle v. J. H. 
Bode & Co., N. Y., 213 N. Y. S. 185. 


95.——“‘Farm Employee.’’—That principal busi- 
ness of farm was that of raising poultry, and that 
farming was but incidental thereto, did not render 
operation of farm a business rather than farming, 
so as to remove an employee of the farm from class 
of “farm or agricultural employees,” to whom, 
under Workmen’s Compensation Act, § 9, as 
amended by Acts 1919, c. 57, the act does not apply; 
the term “agriculture” being the art and science of 
cultivating the soil, including the planting of seed, 
the harvesting of crops, and the raising, feeding, 
and management of live stock or poultry.—Fleckles 
v. Hille, Ind., 149 N. E. 915. 


96. Independent Contractor.—Milk § collector. 
who used his own truck. and could exercise his 
own judgment in calling on customers, only limita- 
tion being that milk must be at employer's place of 
business prior to 3 p. m., held an “independent 
contractor” and not an “employee” within G. L. 
c. 152, §§ 26-39.—Towne’s Case, Mass., 150 N. EB. 157. 
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